e Ar w12,

BEFORE THE NATIONAL COMPANY LAW TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI
ILA. - OF 2020
IN
COMPANY PETITION (IB}-710(PB) OF 2019

IN THE MATTER OF:
BABITA GUPTA & ORS.

.... FINANCIAL CREDITOR
VERSUS

RAJESH PROJECTS (INDIA) PRIVATE LIMITED

....CORPORATE DEBTOR
AND
IN THE MATTER OF
MR. GAURAV KATIYAR, IRP
........ APPLICANT
INDEX
Sr. Particulars Pages
No.
1. | Memo of Parties |
i 2. |Notice of Motion 2_ ZI
| 3. |Letter of urgency g :
4. | Application along with affidavit u/s 60(5)
of the I & BC’ 2016 for seeking various g_ch
directions. alanﬂ 10t a#,‘o!auil». K

5. | ANNEXURE-1

25-50

A copy of the order dated 05.02.2020
I passed by Hon’ble NCLAT in Company




[T L N L e g S B W T

Appeal (AT)(Insolvency) No. 1056 of 2019

6. |ANNEXURE-2
A copy of the affidavit dated 03.02.2020|5] - S-Lf
filed by Respondent no. 1 before the
Hon’ble Appellate Tribunal.

7. | ANNEXURE-3

‘ A comparative chart showing the status

of construction on 05.02.2020 vis-a-vis| 55
30.06.2020 prepared and provided by the
M/s. Solution Inc. (Project Management
Consultant)

8. |ANNEXURE-4
A copy of the e-mail dated 21st March’'| 5
2020 written by the Applicant/
Resolution Professional to Respondent

9. .| ANNEXURE-5
Copies of e-mail dated 26.05.2020, G3-Sg
22.06.2020 & 27.07.2020 sent by the
Applicant/ Resolution Professional to
Respondent No-1

10. | ANNEXURE-6
A copy of the reply (without its|Sq-Jp
annexures) dated 02.08.2020 sent by
Respondent No-1 to Applicant

11. | Undertaking of applicant by way of|
affidavit to comply the normal procedure 1-13
immediately after removal of lockdown in '
national and State of U.P.

12. | Affidavit of Advocate for verifying the
applicant - "IE’

13. |Vakalatnama )

1




L SrSEhE T AN LT e -

Pl a1t B

14. | Proof of Service ? 8

15. | Affidavit u/s 65B of Indian Evidence Act .'?
for proof of service ?-'8[

APPLICANT THROUGH
DATE: 05.08.2020
PLACE: NEW DELHI Q U
RISHABH JAIN
D-472/2018

ADVOCATE FOR THE RESOLUTION PROFESSIONAL
H. NO-2511, S.T. NO.-12, BIHARI COLONY
SHAHDARA DELHI - 110032

MOBILE NQO-9873431798, E-mail: rjcs092gmail.com




AT T T I T LTI IR A

!
ORE THE NATIONAL COMPANY LAW TRIBUIN_IAL,
PRINCIPAL BENCH, NEW DELHI

LA. OF 2020
IN
COMPANY PETITION (IB)-710(PB) OF 2019

IN THE MATTER OF:
BABITA GUPTA & ORS.

BEF

....FINANCIAL CREDITOR
VERSUS

RAJESH PROJECTS (INDIA) PRIVATE LIMITED
' ___CORPORATE DEBTOR

MEMO OF PARTIES

1. MR. GAURAV KATIYAR,
INTERIM RESOLUTION PROFESSIONAL OF

RAJESH PROJECTS (INDIA) PRIVATE LIMITED

having his office at
D-32, East of Kailash, Near M Cinema,

New Delhi - 110065
Applicant

---------------

VERSUS

1. RAJESH GOYAL
EX-DIRECTOR AND SHAREHOLDER IN

CORPORATE DEBTOR
H. NO-32, ROAD NO-43, WEST PUNJABI BAGH

FIRST FLOOR, NEW DELHI-110026
Respondent

....................

APPLICANT THROUGH

DATE: 05.08.2020 (RISHABH JAIN)
PLACE: NEW DELHI ADVOCATE FOR THE APPLICANT



i AR e R TR

P o T N T T T

y

BEFORE THE NATIONAL COMPANY LAW TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI
IA. OF 2020
IN
COMPANY PETITION (IB)-710(PB) OF 2019

IN THE MATTER OF:

BABITA GUPTA & ORS.
.... FINANCIAL CREDITOR

VERSUS
RAJESH PROJECTS (INDIA) PRIVATE LIMITED

....CORPORATE DEBTOR

NOTICE OF MOTION

Date: ‘ 5th August, 2020

From: Mr. Gaurav Katiyar, Interim Resolution
Professional of M/s Rajesh Projects (India)
Private Limited
through Counsel:
Mr. Rishabh Jain, Advocate

To: The Registrar,
National Company Law Tribunal,

New Delhi Bench

’ Concerning:

Ex-Management and Promoter of
Rajesh Projects {India) Private Limited

............ Corporate Debtor
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b. to allow the IRP to constitute the Committee of

c. to pass such other order or orders as this Hon'ble

- ab

_ The.Party named above request that the Tribunal

grant the following relief:
a. to allow the IRP to start the CIR Proces

accqrdance with Chapter II of Part II of the Code;
Creditors in terms of section 21 of the Code;

Court may deem fit and proper in the facts and

circumstances of the present case.

For the following reasons:

i)

iii)

éecause Mr. Rajesh Goyal, Respondent No-1
has failed to fulfill his obligation and
undertaking given before the Hon'ble NCLAT
in Company Appeal (AT)(Insolvency) No. 1056
of 2019;

Because Mr. Rajesh Goyal, Respondent No-1
has failed to keep the Corporate Debtor as
going concern;

Because para 27(vii) of the order dated
05.02.2020 passed by the Hon’ble Appellate
Tribunal in Company Appeal (AT){Insolvency)
No. 1056 of 2019 titled as “Rajesh Goyal v.
Babita Gupta & Ors. empowered this Hon'ble
Tribunal to complete the CIRP in case the
Respondent/Promoter fails to comply with
the undertaking given before the Hon’ble
Appellate Tribunal; and .

As per the calculation in para 19 and 20 of
the application Resolution Professional has

only 40 days out of 180 days and 77 days out

s in
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of 330 days for completion of CIRP in
accordance with Chapter II of Part II of the I

& B Code’ 2016.

RISHABH JAIN
(Advocate)

H
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RISHABH JAIN House No-2511, Street No-12, Bihari
ADVQOCATE Colony, Delhi-110032
M.COM, LL.B, ACS Mobile No.-9873431798
) e-mail- rics(192@gmail.com
The Registrar of NCLT Date: p§~ .08.2020

New Delhi Bench,

Subject: Mentioning letter and letter of urgency

Respected Sir,

The present application is filed by the Interim Resolution Professional for

seeking the permission to constitute the Committee of Creditors in terms

of section 21 and start the CIR Process in accordance with Chapter II of

Part IT of the Code on the following grounds:

a)

Because Mr. Rajesh Goyal, Respondent No-1 has failed to
fulfill his obligation and undertaking given before the Hon'ble
NCLAT in Company Appeal (AT){Insolvency) No. 1056 of
2019;

Because Mr. Rajesh Goyal, Respondent No-1 has failed to keep
the Corporate Debtor as going concern;

Because para 27(vii} of the order dated 05.02.2020 passed by
the Hon'ble Appellate Tribunal in Company Appeal

- (AT)(Insolvency) No. 1056 of 2019 titled as “Rajesh Goyal v.

Babita Gupta & Ors. empowered this Hon'ble Tribunal to
complete the CIRP in case the Respondent/Promoter fails to
comply with the undertaking given before the Hon'ble
Appellate Tribunal; and

As per the calculation in para 19 and 20 of the application
Resolution Professional has only 40 days out of 180 days and
77 days out of 330 days for completion of CIRP in accordance
with Chapter II of Part Il of the I & B Code’ 2016.

' Filed by e : ‘”
DATE: 0§+ 08.2020 . .

PLACE: NEW DELHI RISHABH JAIN
: D-472/2018

ADVOCATE FOR THE APPLICANT

H. NO-2511, 5.T. NO.-12, BIHARI COLONY
SHAHDARA DELHI - 110032

MOBILE NO-9873431798, E MAIL ID: rjcs092@gmail.com

%
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BEFORE THE NATIONAL COMPANY LAW TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI
L.A. OF 2020
IN
COMPANY PETITION (IB)-710(PB) OF 2019
IN THE MATTER OF:

BABITA GUPTA & ORS.

.... FINANCIAL CREDITOR
VERSUS

RAJESH PROJECTS (INDIA) PRIVATE LIMITED

....CORPORATE DEBTOR
AND
IN THE MATTER OF
MR. GAURAV KATIYAR, IRP
e ..APPLICANT

INTERLOCUTORY APPLICATION U/S 60(5) OF THE 1 &

B CODE’ 2016 FILED BY IRP FOR SEEKING

NECESSARY DIRECTONS

That instant application is being filed at the instance of
the IRP for placing necessary facts, developments and

seeking directions.

That after the admission of the captioned IB petition, the

promoter, namely Mr. Rajesh Goyal, filed appeal bearing



Company Appeal {AT)
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(Insolvency) No. 1036 of 2019 titled

as “Rajesh Goyal v. Babita Gupta & Ors. against the

order dated 19.09.2019 passed by this Hon'ble Tribunal.

That the Hon’ble Appellate Tribunal vide order dated

05.02.2020 disposed off the aforesaid appeal with inter-

alia direction(s}:

a)

b)

d)

Mr. Rajesh Goyal will keep investing the money in
Corporate Debtor to maintain the corporate debtor

as going as concern;

" Mr. Rajesh Goyal will complete the construction of

flat/ apartment in all respect by 30 June’ 2020. All
internal fit out for electricity and water connection
should be completed by 30t July’ 2020;

Mr. Rajesh Goyal will complete the construction of
common area of the project such as swimming pool
and club house etc. as per the builder buyer
agreement by 30t August’ 2020 in all respect;

Mr. Rajesh Goyal will also return the money of the
Ope;-ational Creditoré, Financial Institutions and

the allottees seeking refund.

A copy of the order dated 05.02.2020 passed by Hon'ble

NCLAT in Company Appeal (AT)(Insolvency) No. 1056 of

2019 is annexed herewith as Annexure-1. K .




4. Furthermore, Mr. Rajesh Goyal also undertook before the

Hon’ble Appellate Tribunal to invest a sum of Rs. 69.97

Crores as mentioned in his affidavit dated 3rd February

H

2020. The time frame and sources of the Rs. 69.97

Crores undertook to be invested by Mr. Rajesh Goyal is

as under:

(Rupees in crores)

S.No.

Particulars

30
days

60
days

90
days

Total

Sanctioned
loan from IIFL
Hc;mes
Finance -

Limited

5.00

5.00

5.00

15.00

Confirmed

investor

3.00

3.00

3.00

9.00

From the
properties  of

sister concern

0.50

2.00

2.15

4.65

From the
personal

properties  of
promotors and
his family

members

5.38

15.94

20.00

41.32

Total

13.88

25.94

30.15

69.97

5. It is also pertinent to mention here that apart from the

above source of fund, Rs. 111.22 crores from sale of L
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unsold inventory in the project, and Rs. 81.48 crores

receivablé from allottees, was also part and parcel of the
plan submitted by Respondent no. 1. A copy of the
affidavit dated 03.02.2020 filed by Respondent no. 1

before the Hon’ble Appellate Tribunal is annexed

herewith and marked as “Annexure-2”.

Furthermore, Mr. Rajesh Goyal also undertook before the
Hon’ble Appellate Tribunal to start the construction work
on the site of project namely, “RG Luxury Homes” within
in 30 days (+-) 10 days from the date of final order passed
by Hon'ble NCLAT and will complete the finishing work
along with common area and will apply for occupancy

certificate(s) tower wise within 180 days from the start of

work.

The Honble Appellate Tribunal vide order dated
05.02.2020 allowed the Respondent no. 1 i.e. Mr. Rajesh
Goyal to complete the construction of flat/ apartment in
all 1:espect by 30t June’ 2020, all internal fit out for
electricity and water connection by 30t July’ 2020, the
construction of common area of the project such as
swimmin;g, pool and club house etc. as per the builder

A

buyer agreement by 30% August’ 2020 in all respect. 2




10.

11.

Whert‘aas the Respondent no. 1 i.e. Mr. Rajesh Goyal has

failed to comply the same.

It is most humbly submitted that during Feb’ 2020 to
June2020, the Corporate Debtor received a sum of Rs.
5,06,27,928/- from sale of units of the Corporate Debtor

located at 18th Floor of RG Trade Tower, Netaji Subhash

Place, Pitam Pura, Delhi, 110034.

That the Corporate Debtor received a sum of Rs.
26,01,438/- from customers of RG Luxury Homes during

March’ 2020 to July’2020.

From the above it is quite evident that the Respondent
No-1 i.e. Mr. Rajesh Goyal has failed to bring sum of
aggregating Rs. 69.97 Crores in the bank account of the

Corporate Debtor.

During the Feb’ 2020 to July’ 2020, aforesaid fund of Rs.

5.30 crore were utilized as per the table mentioned herein

below:

Particulars Amount (Rs.}
Construction Expense 2,73,31,543
Loan Repayment made to IIFL 1,87,50,000
Office expense (Including salary) . 52,74,746
CIRP Cost 14,16,000
Payment to Customer

(wrongly debited by bank) 3,00,000
Total 5,30,72,289




12.

13.

14.

I

A comparative chart showing the status of construction
on '05.02.2020 vis-a-vis 30.06.2020 prepared and
provided by the M/s. Solution Inc. (Project Management
Consultant) is annexed herewith as Annexure-3. A bare
perusal of aforesaid comparative chart clearly shows that
during the period of 05.02.2020 to 30.06.2020, no
substantial construction as directed by the Hon'ble

Appellate Tribunal was done.

Furthermore, table in para no 11 showing the utilization
of funds clearly depicts that the construction of the flats,
common area and project could not be completed due to

shortage of funds.

That as per M/s. Solution Inc. (PMC) following are the
major jobs which are required to be done in the Towers to
obtain the occupancy certificate tower wise as deposed by

Respondent no. 1 i.e. Mr. Rajesh Goyal before the Hon'’ble

Tribunal: -
. No. | Particulars Comment
1. Lifts e 2 Lifts are available in store for

C, D, & E are under installation

before commencement of CIRP.

Tower-A and 6 lifts for Tower-B, |
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e For rest of the lifts (28) work |
order is yet to be placed which
pending due to the shortage of

funds.

il.

CSS-

Transformers

Quotation  were asked from
independent vendors, but the prices
are under final negotiation. Work
order is yet to be placed which
pending due to the shortage of

funds.

1ii.

Electrical panels

Quotation were  asked from
independent vendors, but the prices
are under final negotiation. Work
order is yet to be placed which
pending due to the shortage of

funds.

iv.

DG sets

Quotation  were asked from
independent vendors, but the prices
are under final negotiation. Work
order is yet to be placed which
pending due to the shortage of

funds.

Fire pumps

Quotation  were asked from

independent vendors, but the prices

PAN



are under final negotiation. Work
order is yet to be placed which
pending due to the shortage of

funds.

vi.

Water Treatment
Flant {WTP) /

Water pumps

No process initiated due to shortage

of funds; Delivery time is 2-3 weeks.

vii.

Sewerage
Treatment Plant

(STP)

Quotation  were asked from
independent vendors, but the prices
are under final negotiation. Work
order is yet to be placed which
pending due to the shortage of

funds.

Viil.

IPS work

Vendor/ Contractor working before
the commencement of CIRP date
were asked to resume their work,
part work is done by vendors during
05.02.2020 to 29.07.2020 and part
work pending due to shortage of

funds.

ix.

Fire work

Vendor/ Contractor identified for
installation, work order placed and
work for Tower- B & C is

substantially completed, part work
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s done Dby vendors during]
05.02.2020 to 29.07.2020 and part
work pending due to shortage of

funds.

Firework in

shaft

Material {other than accessories) is
available in sufficient quantity.

Vendor/ Contractor identified for
installation, work order placed and
work for Tower- B & C s
substantially completed, part work
is done by vendors during
05.02.2020 to 29.07.2020 and part
work pending due to shortage of

funds.

x1.

Plumbing work

(CPVC)

Vendor/ Contractor identified for
installation, work order placed and
work for Tower- A, B, C & D is
substantially completed, no work is
done by during 05.02.2020 to
29.07.2020 and work pending due

to shortage of funds.

xil.

Piumbing work

(UPVC)

Material is available in sufficient
quantity.

Vendor/ Contractor identified for

R




installation, work order placed and
part work is done in Tower- B & C,
no work is done by during
05.02.2020 to 29.07.2020 and work

pending due to shortage of funds.

xiii.

Wall tiles

For material purchase:
e Tiles in . sufficient quantity
were purchased during

05.02,2020 to 29.07.2020.

For installation/ affixation:

e Vendor/ Contractor identified
for installation, work order
placed, part work is done by
vendors during 05.02.2020 to
29.07.2020 and part work

pending due to shortage of

funds.

xiv. | Internal Putty No work done during 05.02.2020 to
29.07.2020.

xv. |External primer {External primer work is in progress

Y

/ painting

in Tower-A, B, C & F, this work is
done  during 05.02.2020 to

29.07.2020.
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No painting work done during

05.02.2020 to 29.07.2020.

xvi. | Water proofing

No work done during 05.02.2020 to

29.07.2020.

xvii. | Kota stone

No work done during 05.02.2020 to

staircase 29.07.2020.

15.

16.

17.

That from the remarks as mentioned in the table in para
no-14 it is clear that the major jobs required to be done

in the project are pending only because of shortage/non-

availability of the funds.

The Applfcant/ Resolution Professional through email 21%
March’ 2020 suo-moto took the cognizance of pandemic
ie Novel COVID-19 and authorized the Respondent to
take all precautions including reduction in number of
laborer or complete shut down of the project site. A copy
of the e-mail dated 21st March’ 2020 written by the
Applicang/ Resolution Professional to Respondent is

annexed herewith as Annexure-4.

But thereafted opening of lockdown (i.e. unlock-1, 2 and
3) the Applicant/ Resolution Professional also wrote to e-

mail dated 26.05.2020, 22.06.2020 & 27.07.2020 to

4




18.

19.

&)

comply the timelines as mentioned in the order datéd
05.02.2020 passed by the Hon’ble Appellate Tribunal.

Copies of e-mail dated 26.05.2020, 22.06.2020 &
27.07.2020 sent by the Applicant/ Resolution
Professional to Respondent No-1 are annexed herewith as
Annexure-5. The Respondent No-1 vide e-mail dated
02.08.2020 replied to the above mail wherein the major
cause of delay mentioned by the Respondent No-1 was
shortage of labour and various other effects caused due
to outbreak of pandemic Novel COVID-19. A copy of the
reply (wiihout its annexures) dated 02.08.2020 sent by

Respondent No-1- to Applicant is annexed as Annexure-6.

That due to outbreak of pandemic Novel COVID-19 the
Central Government and State Government announced
the lockdown of 68 days whereas the 65 days have been
lapsed after announcing of unlock by the Central
Government and State Government. Hence the
application is being filed after giving sufficient
opportunity/time to Respondent No-l_to come out of the

hardships caused by pandemic Novel COVID-19.

That it is a matter of record that in the present case the
CIRP of the Corporate Debtor was ordered by this Hon’ble

Tribunal vide order dated 19.09.2020. A table showing

ﬂ.




the time consumed in major activities/events during the

CIRP/Reverse CIRP of the Corporate Debtor is as under:

S. No. |Particulars Time Period (in

days)

i Time Period for public|26 days
announcement and collation | [19.09.2020 -

of claim 15.10.2019]

ii. Time taken by the Hon’ble| 112 days
Appellate Tribunal in
disposing of appeal u/s|[i.e. 05.02.2020 -
61(1) of the I & B Code’ 2016 | 16.10.2019]

| filed by the Respondent No-1
assailing section 7 order

dated 19.09.2020

iii. |Lockdown period to be|68 days
excluded by  Suo-Moto
Hon'ble NCLAT in Company |[25.03.2020 -

Appeal (AT} (Ins.) 01 of 2020 | 31.05.2020]

20. Further a table showing the calculation of 180 days and

330 days as given by the Section 12 of the I & B Code’

[

2016 is as under:

S. No. | Particulars Time Period (in

days)




Total Time period from

19.09.2019 to 05.08.2020

ii.

Less: Time taken by the
Hon'’ble Appellate Tribunal
in deciding the appeal u/s
§1(1) of the | & B Code’ 2016
filed by the Respondent No-1
assailing section 7 order [i.e.

16.10.2019 to 05.02.20120]

i,

Less: Time liable to be
excluded due to lockdown
caused - due to pandemic
COVID-2019 as ordered by
the Hon’ble Appellate
Tribunal in Suo-moto

Company Appeal (AT} (Ins.)

68 day

iv.

01 of 2020.

Time taken by the
IRP/Application in
;:onducting the

CIRP/Reverse CIRP of the

Corporate Debtor.

140 days

[321-113-68]

days

Time period left from

initial 180 days given by

40 days

[180-140]) days
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1.

22.

[ 20

the section 12(1) of 1& B

Code’ 2016

vi. |Time period left from |77 days
overall 330 days [330-(321-68)]

days

From the above table it is clear that the
Applicant/Resolution Professional has only 40 days out
of 180 days and 77 days out of 330 days for completion

of CIRP in accordance with Chapter II of Part II of the [ &

B Code’ 2016.

The aforesaid application is being bona-fide manner and

in the interest of justice.

PRAYER
It is, therefore, most respectfully prayed that this Hon’ble

Tribunal may be pleased:

a. to allow the IRP to start the CIR Process in

accordance with Chapter II of Part II of the Code;

b. to allow the IRP to constitute the Committee of

" Creditors in terms of section 21 of the Code; and
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c. to pass such other order or orders as this Hon'ble

Court may deem fit and proper in the facts and

circumstances of the present case.

APPLICANT THRO
DATE: 05.08.2020
PLACE: NEW DELHI ﬂli M
RISHABH JAIN

D-472/2018

ADVOCATE FOR THE INTERIM RESOLUTION ;
PROFESSIONAL ’
H. NO-2511, S.T. NO.-12, BIHARI COLONY
SHAHDARA DELHI - 110032
MOBILE NO-9873431798

E-mail: rjcs092gmail.com
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Certificate Issued Date
Account Reference
Unigua Doc. Reference
Purchased by
Description of Document
Property Description
Consideration Price (As.)

First Party

Second Party

Stamp Duty Paid By
Stamp Duty Amount{Rs.)

Statutory Alart:
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e-Stamp
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IMPACC (iV)/ di792203/ DELHY DL-DLH
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GAURAV KATIYAR

Article 4 Affidavit
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(Zero)

GAURAV KATIYAR

Not Applicable
GAURAV KATIYAR
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(Tan oniy}

\,

available on the website renders il invalid
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3. In case of any discrepancy pleass Inform tha Campelant Authorily.

p.com”. Any discrepancy in tha detalls on this Certificate and as
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BEFORE THE NATIONAL COMPANY LAW TRIBUNi@L,
PRINCIPAL BENCH, NEW DELHI
LA. OF 2020
IN

COMPANY PETITION (IB)-710(PB) OF 2019

IN THE MATTER OF:

BABITA GUPTA & ORS.
....FINANCIAL CREDITOR

VERSUS

RAJESH PROJECTS (INDIA) PRIVATE LIMITED
...CORPORATE DEBTOR

AND :

IN THE MATTER OF

MR. GAURAV KATIYAR, IRP
........ APPLICANT

AFFIDAVIT IN SUPPORT OF APPLICATION

I, Gaurav Katiyar S/o Late Shri Yogesh Kumar
Katiyar, aged about 40 years, having office at D-32,
East of Kailash, New Delhi — 110065, do hereby

solemnly affirm and declare as under

1. That I am the Applicant in the above captioned

sramatter and well conversant with the facts and
mstances of the present application and

fore, competent to depose about the same.

the contents of the accompanying

A

A Apphcatlon have been drafted under my

‘emu. oo
rotve 4 Professional

: JOHP: guzquow 48110409
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instructions and the contents of the same have

been read over, explained to me and admitted

by me to be true and correct.

3 That the contents of the application are based
on the personal information and records of the

CIRP of the Corporate debtor.

VERIFICATION:

Veritied at New Delhi on thid 1 J\lﬁa}ﬁm July,

2020 that the contents of aforesaid paras are true

and correct to my knowledge and belief and no part

of it is false and nothing has been concealed

therefrom.

ot
o




NATIONAL COMPANY LAW APPELLATE TRIBUNAL, NEW DELHI @

Company Appeal (AT) (Insolvency) No. 1056 of 2019 Pmnm,fa__}r
&

]
———

I.A. Nos. 4033 & 4303 of 2019

IN THE MATTER OF:

Rajesh Goyal
Vs.

Babita Gupta & Ors.

For Appellant : .

For Respondents:

05.02.2020—

...Appellant

...Respondents

Mr. Sunil Kumar, Senior advocate with

Mr. Chandra Shekhar Yadav, Ms. Gitanshi Arora, Mr.
Vivek Kohli, Mr. Sandeep Bhuraria, Mr. Aman
Anand, Mr, Parth Kaushik, Ms. Mahima Malhotra,
Mr. Monish Surendran and Ms. Malvika Jain,

. Advocates

Mr. Sumesh Dhawan Ms. Apoorva, Mr. Abhinav
Agnihotri and Mr. Vedant Singh, Advocates for
Indiabulls

Mr. Amandeep Singh, Advocate for ‘Home Buyers

Association’
Mr. Rishabh Jain, Advocate for ‘Interim Resolution

Professional’

Mr. Praful Jindal, Advocate for Applicants

Mr. Rajesh Gupta and Mr. Anubhav Mehrotra,
Advocates

Mr. Parvesh Bahuguna, Advocate

Mr. Sudeep Shrotirya and Mr. Govind Keshav,

Advocates

O RDE R

Ms. Babita Gupta, Mr. Manoj Kumar Gupta and Ms.

Sweta Gupta (Allottees - Financial Creditors) moved an application under

Section 7 of the ‘Insolvency and Bankruptey Code, 2016 (‘1&B Code’, for short)

for initiation of ‘corporate insolvency resolution process’ against ‘Rajesh

TRUE COPY .

ﬂ.
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Projects (India) Private Limited (Corporate Debtor), an infrastructire

Company.

1)
2. The Adjudicating Authority (National Company Law Tribunal), Principal

Bench, New Delhi by impugned order date 19th September, 2019 admitted the

application.

3. Mr. Rajesl'; Goyal (Promoter) has preferred this appeal on one of the
ground that the Respondents {Allottees) themselves being defaulter and in
view of the decision of the Hon'ble Supreme Court in ‘Pioneer Urban Land
and Infrastructure Limited & Anr. v. Union of India & Ors. - (2019} SCC
OnlLine SC 1005/, the application was fit to be dismissed. It was also
submitted that there was no ‘default’ by the ‘Corporate Debtor’ in terms of
the agreement, therefore, the application under Section 7 of the 1&B Code’
was pre-mature.
4. The Appellant highlighted the present project status in the appeal to
suggest that the 9 (nine) tower‘s of the project is on the verge of completion
and stated as under':

“At present, as far as the physical structure is concerned,

the construction of the said Project has reached up to 75%

(Seventy-Five Percent). The Corporate Debtor has developed

1,920 flats in 9 towers in Phase-1 comprising of Towers A,

B, C: D, E, F, G, H& M. The bulk of sales and callottees relate

to these towers,

The super structure of these nine towers is already complete

and the ﬂr;ishing work is under progress. The internal and

external plaster work, staircase railing balcony railing,

Company Appeal [AT) (Insolvency) No. 1056 of 2019 TRUE COPY
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internal doorframes, internal electrical conducting work, of @ )
7 towers is complete. In some of the towers lift installations
work is also near complete representing 8 lifts.

In Common Areas, external services like rainwater
harvesting, sewage line, drainage line are in advanced
stage. Civil Structure work of club and community area is
also nearly complete and finishing work will be started
soon.

At best, it is the submission of the Appellant that it will need
6 - 9 months to complete the Project and apply for the
Completion/ Occupation Certificate.

As far as the financtals are concerned, the Corporate Debtor
as on date has sold/booked around 1,650 units and
received approximately Rs.595.75 crores fexcluding Taxes)
against such bookir;gs. Against this sum of money received,
the Corporate Debtor has spent more than 600 crores on
construction, licenses, marketing as per the following
details. While these collections and expenses have been
incurred over the last 6 odd years, the consolidated figures,
based on the unaudited accounts for the Financial Year

2018-19 a;fe as under !

Particulars Amount (INR] | Percentage
{In Crores} {%}
Collection of 595.75
Phase-I/il/ 1l
TOTAL 595.75 16.12%
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Land Cost 96.09 48.35%
Construction Cost 288.10 7.56%
Tinance Cost 45.04 6.06%
Marketing Cost 36.15 11.51%
Salaries Exp. 68.60 7.74%
Administrative & Other 46.12 3.19%
Expenses
Brokerage & Selling 19.05 0.58%
Expenses
Advertisement Expenses 3.44 2.58%
Taxes 15.35
Total 617.93

' (22.18)
Balance

5. It has also been pleaded that the ‘Corporate Debtor’ spent more amount
than the amount collected from the ‘Financial Creditor’ for the said project
and in fact the expenses were made in terms of the requirements as

prescribed under RERA, which reads as under :

“A bare peruéal of the above clearly shows that
Corp‘orate Debtor has spent on the Project more than the
amount collected from the customers and no monies has
been paid to any promoter, director or transferred to any
other Associate Company, sister concern and the said
funds have been used solely for the purpose of the
completion and construction of the said Project.

Further, as would also be apparent, the expenses
that have been incurred by the Corporate Debtor are

well within the industry norms and quite reasonable. In

Company Appeal (AT} {Insolvency] No. 1056 of 2019
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fact the expenses are fully in lieu with the requirements @

prescribed (70:30) under the RERA. ”
6. Similar issue was fell for consideration before this Appellate Tribunal in
‘Flat Buyers Assoclation Winter Hills-77, Gurgaon vs. Umang Realtech
Put. Ltd. through IRP & Ors.’ in ‘Company Appeal (AT} (Insolvency) No. 926
of 2019”. In the said case, this Appellate Tribunal in the judgment dated 4th
February, 2020 noticed the problems as arises in the ‘corporate insolvency
resolution process’- of  infrastructure companies constructing
Apartments/Flats for the allottees. It was noticed that the allottees were not
agreed to invest more amount or to finance to keep the ‘Corporate Debtor’
[(Umang Realtecﬁ Pvt. Ltd. (through IRP) as a going concern. For the said
reason, on the request of one ‘Uppal Housing Pvt. Ltd. -Intervenor/Promoter
it was allowed tol invest the amount as an outsider — Financial Creditor and
not as the Promoter to keep t}ne ‘Corporate Debtor’ (Company) as a going
concern. As the ‘Promoter’ it was also allowed to co-operate with the ‘Interim
Resolution Professional, it having expertee of ‘real estate project’, so the
Appellate Tribunal asked to give the time-frame of completion of the
flats/apartments and the common area facilities. During the pendency of the
appeal, the project remained functional on receipt of investment and
cooperation of Promoter. The result was that out of 706 flats/apartments of
the Winter Hills — 77, Gurgaon project, for which 624 {lats/apartments were
booked, before time and within the period of ‘corporate insolvency resolution
process’ 453 allottees,‘who paid their respective consideration amount in full

were allowed possession on receipt of fees etc. registration of ‘Sale Deed’ in
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favour of 92 allottees were completed. So some more time was allowed and

matter was disposed of.

7. In the case of ‘Flat Buyers Association Winter Hills — 77, Gurgaon’ (Supra)

this Appellate Tribunal observed :

“PROBLEI;IS IN FOLLOWING CERTAIN PROCESS IN
THE CASES OF INFRASTRUCTURE COMPANIES (FOR

ALLOTTEES):
3. The Parliament made amendment of Section 30(2)

& (4) of the I&B Code’ to give weightage to the ‘Secured -
Creditors’ which came into force on 16% August, 2019

4, | In “Committee of Creditors of Essar Steel India
Limited v. Satish Kumar Gupta & Ors.!”, the Hon’ble
Supreme Court made a distinction beiween the ‘Secured’
and ‘Unsecured Creditors’ and observed that protecting
creditors in general is, no doubt, an important objective.
Protecting creditors from each other is also important. If
an “equality for all” approach recognising the rights of
different classes of creditors as part of an insolvency
resolution process is adopted, secured financial creditors
will, in many cases, be incentivised to vote for liquidation
rather than resolution, as they would have better rights if
the Corporate Debtor is liguidated. This would defeat the
objective of the Code which is resolution of distressed

assets and only if the same is not possible, should

12019 SCC Online SC 1478

[

Company Appeal [AT) [Insclvency} No. 1056 of 2019 K

TRUE COPY




liguidation follow. The amended Regulation 38 does not
lead to the conclusion that ‘Financial Creditors’ and
‘Operational Creditors’, or secured and unsecured
creditors, must be paid the same amounts, percentage
wise, under the resolution plan before it can pass muster.
Fair and equitable dealing of Operational Creditors rights
under the Regulation 38 involves the resolution plan
stating as to how it has dealt with the interests of
Operational Creditors, which is not the same thing as
saying tha.t they must be paid the same amount of their
debt proportionately. So long as the provisions of the Code
and the Regulations have been met, it is the commercial
wisdom of the requisite majority of the - Committee of
Creditors which is to negotiate and accept a resolution
plan; which may inizolue differential payment to different
classes of creditors, together with negotiating with a
prospective resolution applicant for better or different
terms which may also involve differences in distribution
of amounts between different classes of creditors.

5. In “Pioneer Urban Land and Infrastructure
Limited & Anr. v. Union of India & Ors.?”, the Hon'ble
Supreme Court upheld the Explanation below Section 5(8)

{f) to hold that allottees (Homebuyers) of Infrastructure

%(2019) $CC OnLine 5C 1005

Company A
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Company are ‘Financial Creditors’. It further observed
that RERA is in addition to and not in derogation of the
provisions of any other law for the time being in force, also
makes it clear that the remedies under RERA to alloitees
were intended to be additional and not exclusive
remedies. Therefore, provisions of the Code would apply
in addition to RERA.

6. The following are the problems which have now
cropped up.

There is a difference in Form B and Form C for submission
of proof claims by the Operational Creditors and the
Financial Creditors.  Prior to the Notification dated
27thNovember, 2019, Form B which is for submission of
proof of cla‘ims by Operational Creditors before the Interim
Resolution Professi‘onal, did not have any column for
details of any security held by them, unlike Form C which
had such a separate column. The inclusion of this column
vide the aforesaid notification acknowledges the fact that
Operational Creditors can also be secured and that
earlier, due to absence of any such specific column, the
Operational Creditors were deprived from submitting their
claims and to state whether any security is held by them
either by annexing it by way of supplementary

documents. Hence, there was a need for this inclusion.

eal (AT] {Insolvency]} No. 1056 of 2019
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7. On the other hand, since inception of the Insolvency
and Bankruptcy Code, 2016, at the time of liguidation,
Forms B & C provided column for details of any security
held by “Operational Creditors’ and the Financial

Creditors’,

8 The ‘allottees’ {Homebuyers} come within the
meaning of ‘Financial Creditors’. They do not have any
expertise (o assess ‘viability’ or ‘feasibility’ of a
‘Corporate Debtor’. They don’t have commercial wisdom
like Financial Institutions/ Banks/ NBFCs. However,
these allottees have been provided with voting rights for
approval c;f the plan. Many of such cases came to our
notice where the allottees are the sole Financial Creditors.
Howeuver, it is not made clear as to how they can assess
the viability and. feasibility of the ‘Resolution Plan’ or
commercial aspect/ functioning of the ‘Corporate Debtor’
in te.rms of the decision of the Hon'ble Supreme Court in
“Innoventive Industries Limited v. ICICI Bank and
Anr.3” followed by “Swiss Ribbons Put., Ltd. & Anr. V.
Union of India & Ors.*” and “Committee of Creditors
of Essar Steel India Limited v. Satish Kumar Gupta

& Ors.5”,

3(2018) 1 5CC 407
42019 SCC QnLine SC 73
52019 SCC Online 5C 1478

4
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9. In terms of the 1&B Code’ and the decisions of the
Hon'ble Supreme Court, the ‘Resolution Plan’ must
maximise the assets of the Corporate Debtor and balance
the stakeholders (secured and unsecured creditors-
Financial Creditors/ Operational Creditors).

10. The Infrastructure which is constructed for the
allottees by Corporate Debtor (Infrastructure Company) is
an asset of the Corporate Debtor. The assets of the
Corporate Debtor as per the Code cannot be distributed,
which are secured for ‘Secured Creditors’. On the
contrary, allottees {Homebuyers) who are ‘Unsecured
Creditors’, the assets of the Corporate Debtor which is the
Infrastructure, is to be transferred in their favour
{‘Unsecured Creditors’) and not to the ‘Secured Creditors’
such as Financial Ir.zstitu.tions/ Banks/ NBFCs.

Normally, the Banks/ Financial Institutions/ NBFCs also
would not like to take the flats/ apartments in lieu of the
money disbursed by them. On the other hand, the
‘wunsecured creditors’ have a right over the assets of the
Corporate Debtor ie. flats/ apartment, assets of the
Company.

11 ‘ In most cases, the Committee of Creditors take
‘haircut’. The Resolution Applicants satisfy them most of

the time .Wwith lesser amount than the amount as

Company Appeal [AT) (Insolvency) No. 1056 of 2019
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determined. In the case of allottees (Financial Creditors),

there cannot be a haircut of assets/ flats/ apartment.

The law is to be explained now again in a reverse way.

REVERSE CORPQRATE INSOLVENCY RESOLUTION

PROCESS:
12, In “Committee of Creditors of Essar Steel India

Limited v. Satish Kumar Gupta & Ors. (2019 SCC

OnLine SC 1478)7, Hon’ble Supreme Court observed as
follows:

“g0. In Swiss Ribbons (supra) this Court was at
. pains to point out, referring, inter alia, to various
American decisions in paras 17 to 24, that the
legislature must be given free play in the joints
whe‘.n it comes to economic legislati;m. Apart from
the presumpt-ion of constitutionality which arises in
such cases, the legislative judgment in economic
choices must be given a certain degree of deference
by the courts. In para 120 of the said Jjudgment, this

" Court held:
«120. The Insolvency Code is a legislation which
deals with economic matters and, in the larger

sense, deals with the economy of the country as a

whole. Earlier experiments, as we have seen, in
terms of legisiations having failed, “trial”

having led to repeated “errors”, ultimately led

Company Appeal (AT] {Insolvency} No. 1056 of 2019
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to the enactment of the Code. The experiment

contained in the Code, judged by the

generality of its provisions _and_not by so-

called crudities and inequities that have been
pointed out by the petitioners, passes

constitutional muster. To stay

experimentation in things economic is a grave

_ responsibility, and_denial of the right to

experiment is  fraught with serious

consequences to the nation. We have also seen
that'the working of the Code is being monitored by

the Central Government by Expert Committees that
have been set up in this behalf. Amendments have
been made in the short period in which the Code

has operated, both to the Code itself as well as to

* subordinate legislation made under it. This process

is an ongoing process which involves all

»a

stakeholders, including the petitioners.
In view of the observation of the Hon’ble Supreme
Court, we experimented as to whether during the
Corporate Insolvency Resolution Process the

resolution can reach finality without approval of the

third party resolution plan.”

Company Appeal |AT) (Insolvency) No. 1056 of 2019
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1

This Appellate Tribunal also noticed the following facts :

13. One of the Promoter — ‘Uppal Housing Put.
Ltd.”/ Intervenor agreed o remain outside the
Corporate Insolvency Resolution Process but
intended to play role of a Lender (Financial Creditor)
to ensure that the Corporate Insolvency Resolution
Process reaches success and the allottees take
possession of their flats/apartments during the
Corporate Insolvency Resolution Process without
any third party intervention. The Flat Buyers
Association of Winter Hill - 77 Gurgaon also

accepted the aforesaid proposal. It is informed that

_ “JM Financial Credit Solutions Ltd’ one of the

financial institution has also agreed to cooperate in

" terms of agreement with the condition that they will

get 30% of the amount paid by the allottees at the
time of the registration of the flat/ apartment.

14.  The other development is that ‘Rachna Singh’
and ‘Ajay Singh’ (Allottees), who moved application

under Section 7 of the 1&B Code, joined hands with

" the Appellant - ‘Flat Buyers Association Winter Hill -

77, Gurgaon’ and became its members. During the
last few months the Corporate Insolvency Resolution
Process has progressed and a number of allottees

including ‘Rachna Singh’ and ‘Ajay Singh’ have

Company Appeal [AT) (Insolvency) No. 1056 of 2019
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already taken possession of their respective flats

and sale deed(s) have been registered in their

Jfavour.

15. “Uppal Housing Put. Ltd.’ invested certain
amount as an outsider Financial Creditor and as
Promoter cooperating with the Interim Resolution
Professional, having expertee of real estate project,
so we asked it to give time frame for completion of

the flats/apartments of the project and time frame

for providing common area facilities like Swimming

Pool, Club House etc. as per the agreement. They
were directed to provide a chart showing the amount
as due from different allottees and default, if any,
committed by allottee(s). The progress report has

also been taken on record.”

S

recorded as under:

eal {AT) [Insclvency) No. 1056 of 2019 K.
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In this Appeal, the ‘Interim Resolution Professional’ was directed to
collate the claims and on the basis of voting share of the allottees to find out
whether the allottees agrees with the proposal for investment by Promoter - as
an outsider Financial Creditor’ and to allow this to co-operate with ‘Insolvency

Resolution Professional’ to complete the project and allottee, if any, who wants

The ‘Interim Resolution Professional’ after conducted the voting of the

allottees (Financial Creditors) and the voting share and the decision has been




15 “

19 That the detail of total number of allottees entitled for ‘gq/
proposal and exercised their option is as under:
Particulars Possession Refund
Total no. of allottees 1450 148
No. of allottees 915 125
responded

13. That after the end of offer period, the detail of

" decision of the allottees on the aforesaid
proposal is as under:

With respect to possession offer:-

Particulars Assent Dissent Total
Through 873 39 912
Right2Vote
Through e-mail 5 -- 5
Less: Consent 2 - 2
given Dby Ex- -
director & IRP
Total 876 39 9156
Percentage (%) 95.74% 04.26% 100.00%

With respect to refund offer:-

Particulars Assent Dissent Total
Through 49 912
Right2Vote
Through ¢-mail 5 -- 5
Less: Consent 2 -- 2
given by Ex-
director & IRP
Total 876 39 915

Company Appeal (AT) {Insolvency) No. 1056 of 2019
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[Percentage (%) | 95.74% [04.26% | 100.00% |

11. The time for completion of the project after receiving the occupancy

certificate has been shown by Mr. Rajesh Goyal ~ Promoter as under, as agreed

with the allottees :

S.No |Name of the|Period for applying occupancy
Tower certificate after completion of
work
01 Tower A - Within 180 days from the start of work.
02 Tower B Within 180 days from the start of work
03 Tower C Within 180 days from the start of work
04 Tower F Within 180 days from the start of work
05 Tower D Within 180 days from the start of work
06 Tower E Within 180 days from the start of work
07 Tower M Within 180 days from the start of work
08 Tower G Within 180 days from the start of work
09 Tower H Within 180 days from the start of work

(i) The second party also undertakes (o start work within 30 days
(+-) 10 days from the date of order passed by Hon'ble NCLAT in

all respect allowing the construction at the project site.

12. Mr. Rajesh Goyal (Promoter) who appear in person accepted that the
Promoter will make investment as ‘Financial Creditor’ to keep the ‘Corporate
Debtor’ {company) as a going concern. ‘Summary of sources of funds and time
period’ to infuse such investment shown as under:

“Summary of Sources of Funds and time period {Total 70
Crores (approx.)

i
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[ Amount in crores
S.No Particulars 30 60 90 Total
Days Days Days
1 Sanctioned Loan from IIFL 5.00 5.00 5.00 15.00
Home Finance Limited
2 Confirmed Investor 3.00 3.00 3.00 9.00
3 From the properties of [ 0.50 2.00 2.15 | 4.65
Sister concerns
4 From the personal | 5.38 15.94 |20 41.32
properties of the promoter
and his family members
5 Total (A) 13.88 2594 |30.15 |69.27

13. A time-frame for refun

agreement reached with the allottees who are seeking refund, as

hereunder:

\

d to the allottees has been shown based on the

shown

“TIME FRAME FOR REFUND OF PRINCIPAL AMOUNT TO
ALLOTTEES WHO SEEK REFUND (AFTER SURRDERING

THEIR FLATS)

The second party under the direct supervision of the first party

will be refund the money to third party/ allottee / buyer within an

outer time period of 180 days per following schedule:-

S.NO | Percentage (%) of | Time period for refund of
total debt
money
i 30% of principal | Within 90 days from the
amount permission granted by the Hon'ble
NCLAT subject to any unforeseen
circumstances.
2 70% of principal | From 91 to 180 days from the
amount start of work.

Company Appeal (AT} {Insolvency] No. 1066 of 2019
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14. Insofar as interest payable on the principal amount te be refunded to

the allottees is concer‘ned, the matter was discussed. Mr. Rajesh Goyal -

‘Promoter’, Mr. Gaurav Katiyar - Interim Resolution Professional’ and the

counsel representing such allottees, the following agreement was reached:

(a)  The allottees, on production of certificate from the Bank, will be
entitled to simple interest @ 6% per annum on their principal
amount. If any of such allottee induce the certificate from the
‘Financial Institution/Bank that it has taken loan and has paid
or requiresl to pay higher rate of interest such allottee will be
entitled to simple interest at the rate the Bank has granted loan
only with respect to the amount released by the Bank/Financial
Institution on production of certificate.

(b}  The interest will be paid only on completion of the flats and its
allotment to the allottees, by sale of unsold
apartment/ apartm;:nts. It may be paid within 180 days, the time
period has provided or by 30t August, 2020, the last date for
completion of the project.

15. Mr. Rajesh Goyal, who is present in the Court, undertakes that he will
immediately infuse a sum of Rs. 5.38 Cr. plus 0.50 Cr. i.e. Rs. 5.88 Cr. within
a week.

16. Mr. Rajesh Goyal (Promoter) also agrees to pay to all the ‘Financial
Institutions’ such as ‘Allahabad Bank’, ‘Punjab National Bank' and

9indiabulls’ etc. The dues of all the ‘Financial Institutions’ and time of

payment has been shown as under:

1
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The dues of financial institutions (Principal only), as ~—

existing on the day of declaration of the account as NPA
or 19t September, 2019 the date on which the
insolvency petition against the corporate debtor was

admitted as the case may be, shall be paid in the

following time frame:

.

Sl | Name of the | Amount (Rs.} due as | Time period Sfor

No. Financial on date payment
Institutions
1. Allahabad Bank 17.35 Crores (as on | Within 180 days of
01/04/2019 the start of the
work, subject to any
unforeseen
circumstances
2. Punjab National Bank 1.33 Crores (as on | Within 180 days of
19/09/2019 the start of the
work, subject to any
unforeseen
circumstances
3. Indiabulls Commercial | 35.80 Crores (the | Within 180 days of
Credit Ltd. balance’ as on | the start of the

G1/07/2019 after | work, subject to any
payment of Rs. 3.70 | unforeseen

. Crores on | circumstances
29.06.2019 for
regularizing the
account)
4, India Infoline Housing | 27.00 crores (as on Within 180 days of
Finance Limited 19/09/2019) the. start of the
work, subject to any
unforeseen
circumstances
Total 81.48 Crores

17. Learned counsel for the “Indiabulls’ subrmitted that an amount of
Rs. 35.80 Crores has wrongly shown and due amount is Rs. 42 Crores.

18. Mr. Rajesh Goyal (Promoter} submitted that any amount as may be

determined by the Interim Resolution Professional’ will be paid to the

Company Appeal IA‘I‘i {Insolvency] No. 1056 of 2019 . %.
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19,

direction, it is desirablé to quote cert

this Appellate Tribunal in

20 : !éf{f

\

qndiabulls’ and the ‘Operational

Creditors’, if any.

In view of the facts as referred to above and before passing any
ain observations and finding as given by

“Flat Buyers Association Winter Hills - 77,

Gurgaon’ :

«9f. In Corporate Insolvency Resolution Process
against a real estate, if allottees {Financial Creditors) or
Financial Institutions/Banks (Other Financial Creditors)
or Operational Creditors of one project initiated Corporate
Insolvency\ Resolution Process against the Corporate
Debtor (real estate company), it is confined fo the
particular project, it cannot affect any other project(s) of
the same real estate company (Corporate Debtor) in other
places where separate plan(s) are approved by different
authorities, land and its owner may be different and
mair;,ly the allottees (financial creditors), financial
institutions (financial creditors, operational creditors are
different for such separate project. Therefore, all the
asset of the company (Corporate Debtor) are not to be
maximized. The asset of the company (Corporate Debtor
- real estate) of that particular project is to be maximized
for balancing the creditors such as allottees, financial
institutions and operational creditors of that particular

project. Corporate Insolvency Resolution Process should

Y
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be project basis, as per approved plan by the Competent
Authority. Any other allottees {financial creditors) or
financial institutions/ banks fother financial creditors) or
operational creditors of other project cannot file a claim
before the Interim Resolution Professional of other project
and such claim cannot be entertained.

So, we hold that Corporate Insolvency Resolution
Process against a real estate company {Corporate Debtor)
is limited \to a project as per approved plan by the
Competent Authority and not other projects which are
separate at other places for which separate plans
approved. For example — in this case the Winter Hill - 77
Gurgaon Project of the ‘Corporate Debtor’ has been place
of Cérporate Insolugncy Resolution Process. If the same
real estate company (Corporate Debtor herein} has any
other project in another town such as Dethi or Kerala or
Mumbai, they cannot be clubbed together nor the assel
of the Corporate Debtor (Company) for such other projects
can be maximised.

22, Further, a ‘Secured Creditor’ such as financial
insti{tutions/ banks’, cannot be provided with the asset
(flat/ apartment) by preference over the allottees
(Unsecured Financial Creditors) for whom the project has

been approved. Their claims are to be satisfied by

providing the flat/apartment. While satisfying the
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allottees, one or other allottee may agree to opt for
another flat/ apartment or one tower or other tower if not
allotted to any other. In such case their agreements can
be modified by the Interim Resolution Professional/
Resolution Professional with the counter signature of the
Promoter and the allottees, so that the allottees {financial
creditors), who are on rent or paying interest to banks
may like to get earlier possession and are relieved from
paying rent or interest to banks.

xxx Xxxx xxx

24. © However, after offering allotment it is open to an
allotiee Lo request the  Interim Resolution
Professional/ Promoter, whoever is in-charge, to find out
a third party to purchase said flat/ apartment and get the
money back. After completion of the flats/ project or
during the completion of the project. It is also open to an
allottee to reach agreement with the Promoter (not
Corporate Debtor) for refund of amount.

25. . In the light of aforesaid discussion, as we find it is
very difficult to follow the process as in normal course is
followed n a Corporate Insolvency Resolution Process,
we are of the view, that a ‘Reverse Corporate Insolvency
Resolution Process’ can be followed in the cases of real
estate infrastructure companies in the interest of the

allottees and survival of the real estate companies and to
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ensure completion of projects which  provides

employment to large number of unorganized workmen.”

20. The procedure as followed in “Flat Buyers Association Winter Hills - 77,

Gurgaon’ (Supra) shows curtailment of period of resolution without asking

for ‘resolution plan’ from the third party before finalisation of the ‘resolution

plan’. The resolution can be taken even during the ‘corporate insolvency

resolution process’, if any ‘Promoter’ as investor agrees to invest the money

for keeping the company as a going concern and complete the project within

the time frame. In view of the fact that part of the infrastructure

(Apartments/Flats) has already been completed, the allottees (Financial
Creditors) were th
reached settlement with the ‘Promoter’ and the fact that the Promoter’ as an
'outsider financial creditor’ has agreed to invest the amount, not from the

account of the ‘Corporate Debtor’ but from other sources to keep the

infrastructure as a going concern, we in exercise of inherent powers conferred

under Rule 11 of the NCLAT Rules, 2016, pass the following order:
i ‘Rajesh Goyal’ (Promoter) is directed to cooperate with the Interim
Resolution Profe§sional and disburse amount (apart from the amount
already disbursed) from outside as Lender (financial creditor) not as
Promoter to ensure that the project is completed within the time frame
as given by him. The disbursement of amount which has been made
by ‘Rajesh Goyal.' and the amount as will be generated from dues of the
Allottees (Financial Creditors) during the Corporate Insblvency
Resolution should be deposited in the account of the Company

(Corporate Debtor) to keep the Company & going concern. The amount

Y
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can be utilized only by issuance of cheque signed by the authorised

person of the Company (Corporate Debtor) with counter signature by

the Interim Resolution Professional. The Bank in which the Corporate

Debtor (Company) has account the amount shoﬁld be deposited only

for the purpose of completion of the Project. Banks will allow the

cheques for encashment only with the counter signature of the Interim

Resolution Professional.

il The flats/apartments should be completed in all aspect by 30tk
June, 2020. All internal fit outs for electricity, water connection should
be completed by 301 July, n020. The allottees are directed to deposit
their balance amount and pay 90% without penal interest, if not
deposited, by 15t March, 2020. The Allottees in whose favour
possession has been offered and clearance has been given by the
competent authority are bound to pay the cost for registration and
directed to deposit registration cost to get the flats/apartments

\

registered after paying all the balance amount in terms of the
agreement.

{i. Common area such as Swimming Pool, Club House etc, as per
the agreement, be also completed by 30th August, 2020. The allottees
are allowed to form ‘Residents Welfare Association’ and get it registered
to empowelr them to claim the comimon ar¢as.

iv.  ‘Rajesh Goyal’will return the amount to the allottees, who already
sought for, within the time frame i.e. 30% of the principal amount
within 90 days and rest 70% of the principal amount within 180 days.

The interest be paid to them in the manner as detailed above by 30th

Company Appeal [AT) [Insolvency) No. 1056 of 2019
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August, 2020. The Financial Institutions/ 'Banks’ and ‘Operatioha-l/

Creditors’, if any should be paid simultaneously within the period of

180 days.
All these processes should be completed by 30t August, 2020. If

V.
it completed, the Corporate Insolvency Resolution Process be closed
after intimating it to the Adjudicating Authority (National Company Law
Tribuﬁal). The resolution cost including fee of the Interim Resolution
Professional will be borne by the Promoter. Only after getting the
certificate of completion from the Interim Resolution Professional/
Resolution, Professional and approval of the Adjudicating Authority
(National Company Law Tribunal) unsold flats/ apartments etc. be
handed over to the Promoter.

vi, It is made clear that even during the Corporate Insolvency
Resolution Process, the Interim Resolution Professional can also sell the
unsold flats/ apartments,-by way of a Tripartite Agreement between the
Purchaser, Interim Resolution Professional/ Resolution Professional
and Promoter (Rajesh Goyal). The proceeds as may be generated from
such sale should be utilized for completion of the project, payment to
Financial Institutions/Banks, Operational Creditors and interest as is
payable to the all\ottees whose principal amount is to be refunded. Once
the project is completed, the ‘Interim Resolution Professional’ will move
application before the Adjudicating Authority (National Company Law
Tribunal) with the report of completion and ask for disposal of

application under Section 7 of the 1&B Code’ filed by Ms. Babita Gupta,

Company Appeal [AT] (Inselvency) No, 1056 of 2019 K~
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| SO
Mr. Manoj Kumar Gupta and Ms. Sweta Gupta (Allottees - Financial
Creditors).

vii. However, if the ‘Promoter’ fails to comply with the undertaking

and fails to invest as financial creditor or do not cooperate with the
Interim  Resolution Professional/Resolution Professional, the
Adjudicating Authority (National Company Law Tribunal} will complete

the Insolvency Resolution Process.

The appeal stands disposed of with aforesaid observations and

directions.

[Justice S.J. Mukhopadhaya]
Chairperson

(Justice Venugopal M.}
Member({Judicial)

ns/RR
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BEFORE THE NATIONAL COMPANY LAW APPELLATE
TRIBUNAL, NEW DELHI

COMPANY APPEAL (AT). {INSOLVENCY)NO. 1086 OF 2019

IN THE MATTER. OF:-

RAJESHGOYAL ¢ APPELLANT
VERSUS

BABITA GUPTA & ORS. ...RESPONDENTS

AFFIDAVIT OF THE APPELLANRT
I Rajesh Goyal, 8/0J ai Bhagwan Goyal, aged about 52 years,

R/o Housé No. 32, Road No. 43, West Punjabi Bagh, First
Floor, New Delhi-110026, do hereby solemnly affirm and state

as under:-

1. That! am the appsllant in the present appeal. | am the
initial promoter and_ dir-ector‘of the Corporate Debtor
namely “Rajesh Projects (India) Pvt. Ltd.". The present
affidavit is being filed in pursuance to the brder dated

1.2020 passed by this Hon'ble Appellate Tribunal

furtherance to earlier affidavits filed by the

details the upfront amount to be invested immediately for

completion of the project along with its sources.

\




3. The Appellant himself & through his family members and
through the properties belonging to tﬁe Appellant, his
family members and his other company(i‘es] and through
his relatives, friends and investors arranged by him
would source the initial fund of 70 crores (approx.] to
complete the Project. Further, for the sake of specificity
the details of the 70 Crores are as under:

Summary of Sources of Funds and time period (Total

70 Crores (approx.)

Amount in crores

S.No. Particulars .30.4{ 60 90 | Total
Days | days'| days .| .
1 | Sanctioned Loan 5.00| 5.00 5.00] 15.00

from IIFL Home
Finance Limited )
2 | Confirmed Investor 3,00 3.00] 3.00|] 9.00
3 |From the properties | 0:50| 2.00| 2.15{ 4.65
of Sister concerns
4 !From the personal 5.38| 15.94 20] 41.32
properties of the

promoter and his

family members
5 Total (A) 13.88( 25.94| 30.15(69.97

of the Occupancy Certificate and

after issuance of Occupancy Certificate, the offer of

possession is issued and the remaining works in terms of

the Builder Bﬁyer Agreement i e. finishing works etc shall

T TR T T R T A T T TR TR,
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be eompleted. Upon offer of possession, the allottee(s) are
linble to pay their remaining payments towards the
consideration amount, maintenancs charges, stamp duty
charges, clectricity charges etc under the Builder Buyer
Agreement and get the sub-lease deed registered, The
total amount that would fall due on this account would
ameunt Lo Rs 62.65 Crores receivable from the allottees,
It would alse be pertinent to mention that Bs. 30 Crores
is due from such allottees who have defaulted in making
payments due to the Corporate Debtor, It is submitted
thal such payments as per Lthe terms ol settlement
::.rculaiv:c': by the IRP 1s due within 30 days from the date
of commencement of work of the Project pursuant te
arders of the Hon'ble Appellate Tribunal.

The Lotal am.uur.t recoverable from the Project i.c. the
receivables from the unscld inventory is to the tune of Rs,
111,27 Crores. That as on date the amounts due to the
Financial Creditors (s Rs 81.48 crores. Thus, the
amounts due to the Financial Creditors shall also stand

duly serviced from the above receivables.

f




e

6. That ] swear and solemnly affirm that this declaration is
{rue, that it conceals nothing and that no part of it is
false,

Solemnly affirmed at New Delhi on 4 day of Feb, 2020,

l."-"' i —

v_*@mcm‘mn -
.\*’ nior 333 ©

Rajesh Goyal the above- 1'I.dI"|.¢<1 depcﬂmnt verify that the

FONENT

“.#  contents of Paragraph Nos. 1 to 6 of the aforesaid affidavit are

rrue and correct to the best of my lﬂu =08 ﬁmd nothing
o

wled
=
_ L

'JH-l

malerial has been concealed *heu:u:uf i
.

j o
Verified at New Delni on 3rd th@“;’ da,}' of FEﬂJ 202[}
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Clarification in light of seriousness of pandemic Novel Coronavirus (COVID-18) '('r " n; e

1 messEng :
Sal, Mar 21, 2020 al 1221 Fid

|RP of Rejesh Projects <rgi.crp@pmail.coms= E n . e
T Rajesh Goyal \-'rajc'sil-..rl:u:l-f-_lgmal corre, Aajsh Goval <omsrgdroug o=, deegak.pdiorall.com, Deepak Gupla “egUplaEZrggrou. =

L=
The Ex-management! Ex-directors! Promoters
M/s. Rajesh Projects India Private Limited in GIRP)

Wiz draw your kind attention towards seriousness of pandamic Noval Coronavirus {Ccovin-19).

in this connection, We write to inform you that from [RPs Cffice you are fully autharized to take all the recessary
srevantive achanis) including the campliance af guidelines issued by Lthe Central Government, Government o7 MCT of
Delhi and Government of Utar Fradesh, to daal with the seriousness of pandamic Novel Coronavirus [COWID-15], to save
the humanity ood [n the interest of mankind.

It additicn to the shove general autharization you are further autharized to

« reduce the number labour an the project sita of “R.6. Luxury Homes” of the Corporate Dehtar ta the extent of
completely (it regured| and temporary shutdown [if reguired)

» direct or requests the employess of the Corparate Debtor to provide their services from their cwn nome [if
required) ; )

e howaver during the tamperary shutdown, the gates of the site shall remain opan (temporarily) ta receive the
imwards/material ordered by the Corporate debtor, In this regard, necessary arrangements shall be macde at the
site,

The underlying guiding factor to take the abova measures shall be,

= the compliance of puidelines issued by the Certral Government, Gaoverpment of NCT of Delhi anc Government
of Uttar Pradesh ;

e to pratect the economic interest of stakehalders: and

» protection af labour and employees of the Corporzte Cebtor from the pandemic Movel Cargnavirus [CovID-19].

Hance, you are required te maintain the correct balance between the economic interest of stakehalders and
pni!tél:tlm'l.l"lnterest of labour and employees of the Corporate Debtor from the pandemic MNovel Coranavirus (COVID-
19].

In case anything is not coverad in this please wiite usimmedialely.

Warm Regards

3/ 5. Rajesh Projects (India) Private Limited
11T Registralion Mo IBBL/ T2A-001 TP-PO0R08 /201718710405
ast ol Kailash, New Delhi - 11003

Office of Interim Resolation Professional of Z
|

Adcdress: -3

(L3 011 415 0107

URL: woawegauravkalysrr . TRUE COPY




IRP of Rajesh Projects =rgi.cirp@sy mail.com=

sed by Hon'ble NCLAT on
order passed by /:_l'"*.
(53)
5 _,_,-F";

IRP of Rajesh Projects =rgi.cirp@omail com= : Tue, May 26, 2020 at 713 P
To: Rajesh Goyal <cmd@rgaroup.an, Rajesh Goyal <rajesh.rpipl@gmail.com=

Non-compliance in terms of
05.02.2020
£ messages FIW'” Ot 5

Mr. Goyal,

We draw your attention over following non-compliance in terms of order
passed by Hon'ble NCLAT on 05.02.2020:
1, Promoters were supposed of deposit Rs, 41.32 Crore from personal
properties of the promoter and his family members on or before

05.05.2020;

2. TIFL was supposed to disburse ks, 15 Crore on or before (15.05,2020;
3 You Had assured confirmed investors of Rs. 9 crore, who were
supposed to make payment on or before 05.05.2020;

4. Prometers were supposed to deposit Rs. 4.65 crore from the
properties of sister concerns on or before 05.05.2020;

5. Corporate Debtor was supposed to make payment of 30% of
principal amount for refund cases on or before 05.05.2020;

6. Progress of construction during 45 days (from 05.02.2020 to

21.03.2020) is also not satisfactory.

1t seems :yuu have Jost someiphere during implementation of order passed by
Hon'blg NCLAT on 015.02,2020.

We further request yvou to kindly ensure compliance of aforesaid order
passed by Hon'ble NCLAT at the earliest without any further delay.

Warm Regrards

Office of Interim Resolution Professional of

M /s, Rajesh Projects (India) Private Limited

1BBI Registration No.: [BBI/IPA-O0L/ IP-FPO0200/ 201718/ 10409
Address: D-32, East of Kailash, New Delhi - 110065

(Ly011 4005 0107

URL: wanw. gauravkatiyarin

IRP of Rajesh Projec.tﬂ <rul cirpi@gmail corm= Man, Jun 22, 2020 at 1117 Al
To: Rajesh Goyal <cmd Erggroupin= Rajesh Goyal <rgjash.rpipl@gmail cam=

Mr. Goyal,
Avwaiting your responce,

We further request you to kindly ensure compliance of aforesaid order
passed by Hon'ble NCLAT at the carliest without any further delay.

; A TRUE COPY
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Office of Tnterim Resolution Professional of o
M/s Rajesh Praojects (India} Irivate Lirnited ¢
IEBI Registration Nu.: [BBL/ IPA-001/TP-P00209/2017-18/ 10409 i

Acldress: .32, Bast of Kailash, Mew Delhi - 110065
{L) 011 4905 0107

URL: wew.gauravkaliyvarin

[Quzted Ioxl bdean]

IRP of Rajesh Projects <rgicop@gmall.com= _ ton, Jul 27, 2020 at 10:29 AM
To: Rajesh Goyal <omd@rggrod.in, Rajesh Goyal <rajesh.rpipl@gmail.com=

Mr. Goyal,
Avwalting your response.

We further request you to kindly ensure compliance of aforesaid order
passed by Hon'ble NCLAT at the earliest without any further delay

|Graoled wwe hidden]
| ot el hizden]

Rajesh Goyal <rajesh.rpipliggrmail cam= Thu, Jul 3, 2020 ai 1:53 PM

Ta: IRP af Rajesh Projacts <rgl.cirp@gmail.coms
Co: Rajesh Goyal scmd@@rggreup.in-

Dear M. Gauray Katariya,

&1 the ouisel, we would like Lo acknowledge the receipl of your email dated 27.07.2020, whereby you
nad reguesiad for the ex-management lo ensare compliance of arder dated 05,02.2020 passed by tha
Hor'hle MOLAT i the mater of "Rajesh Goyal Vs, Babita Gupta & Ors. Company Appesl (AT
Insolvency Mo, 1058 of 20158,

[l 1% aur endesvaur to extended our co-operation and assistance in the timely completion of the Project
‘RG Luxury Homes" az per the directions of the Hon'ble MCLAT, In furtherance of the guerics raised by
you in your emall datad 27 05,2020, we arz in lhe process obtaining the requisite documents 1o answar
all your concerns. |tis stated that rmy Brother-in law has unforlunately been lested positive for the
Cavid 19 wirus on 1917 July 2020 (report altacnad) and we have been undar hame isolation and alsa |
haven's bean keeping wall for the past 7 days, | Itis dus Lo these reasons thare has baan an
unavoidable delay.

It is numbly requaested that on acoount of this unprecedented siluation, an extension of one wuck be
pravided to us so that the process of procunng dooumanls may be completad and the proper project
reportisialus same may be submited 1o you with all the relevant information scughl ty you.

Consideration of the sbove request shall be highly appreclatad.

Fegards,

Rajesh Goval

Promaler .

Rajesh Projecis India Private Limited

Craaled Ext hicder]

=) Dr. Abhay Gupta {1).pdf
= 458K

Rajesh Goyal <rajesn pipi@gmail.com= Sun, Aug 2, 2020 a1 10:18 AM
Iz IRP of Rajesh Projscts <rgicirpi@gmail.com:
T Rejesh Goyal <omdd@rggroup.in=

Dear sir,
PFA aur raply to the guerias raised by you

Regards

Rajesh Goyal

Pramater

Rajesh Projects India Private Limited TRUE COPY
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Daled: 01 08,2020
i
anr Gaurav Katiyar
Dffice of Interim Resolution Professicnal (1P of
s Rajesh Projecls {Imclia) Frivale L imitad
Reg. Mo. \BBIIPA-OT1 -'I'F-PE-D:’-:]&.‘ED‘JJ g/1040¢

Office at: 32, East 0F Kailasn ey Daini-l 10065

Ref: Rajesh Goyal Vs Bahbita Gupta & s,

Company Apedl (AT {|I‘.EU|‘JE‘."‘.C"y‘} Mo, 1056 of 2019,

Sub: Reply ta emails dated 26.05.2020 & 27.07.2020 with regard to the

compliance of the arder dated 05.02.2020 passed by the Hon'ble

NCLAT.

Dear Sir,

1y This Is with reference to the santioned malier - i.z., Rajesh Goyal Vs. Babita
Gupta & Ors. Company Appeal (AT) {IHEGIuenGy‘J No. 1056 of 2019, whereln,
the Honble Mational Company Law appellate Tribunal (“NCLAT") disposed of the
sppeal vide ils aric: cated 06.02.2020 (“Order”), gMing certain girgctians 10 the
Ex-Directar, Financial Inslitutions,  your goad self the Intenm Resolution
Erafessional ]jll%P} and the Allottaes of tne Real =state Project of Rajesh Frojects
{India} Frivate Limiled (herenafter referrad to as the Corporate Debtor) 1.2, RG
Luxury Homes {"Project’). 1t is cupmitted that ihe said detailed order calec
15.02.2020 passed by the Hon'ble NCLAT was published on tne NOLAT website
oh 15.02.2020 and ihe cortified copy was made available to ihe pngersigned on
29 02,2020, Thereby making ihe sffective date of implementation and compliante

nf the directions issuec by the ~an'tle NCLAT being 23 02 2020.

{
{._1 0
\ K
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Vide your emails dated 26.05.2020 & 27.07.2020, yau have requested the ex-
management id ensure tha complianca saic order it s supmilted that the ex-
managemeant n its capacily is putting In ils maximum efforts 1o ensure the
compistion of the corstructon despite being prevailing situation and hurdles haing

faced during these unorececentad limeas

It is submitted taking reference from the affidavils filed oy the Promoter, the Heon'ble
MCLAT vice its order dated 05,02,2020 passed direclions to the Ex-Management
‘0 make an investment as a “Financial Craditor” to keep the Corporate Debtoras a
going concern and infuse the amounts through varous saurces i.e. lIFL Harme

Finance Limited, Confirmed Investars & througn sale of Personal Properties of the

srometer its sister concern(s] and the Corpurate Debtor. Further the NCLAT

Professional) to ensure that the Project is completed in a time bound manner.
Moreaver, the Ex-Managemant was directed to return the principal amount to the
zllottees who have sought refund as well as Financial Institutions/Banks and

“Cperational Credior” within a perica af 180 days.

As you may be aware following the rapid cutbreak of the respiratary iliness caused
by the novel Coranavirus ("COVID-19") thal was first reported in Wuhan, China al
the end of 2019, the Warld Hesth Qrganization (WHO) declared COVID-18 2
"Public health emergency of inlerraticnal cancern i.e. to be pandemic an March

1 2020

Cansequantly, the Hon'ala Prime Minister, anncunced Janta Curfew an 22" March
202001n its =ffarl to curb he spread of the virus, Further, i a drastic step, 1o curb
the spread of coronavirus, the Hon'ble Prime Minister, on March 24" dirgcted o

toral lockdown in the country which cantinuad until 3th June, 2020, However, partial

f('
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PROJECT MOBILIZATION/LAEOUR _PROCUREMENT! PERMISSION NOT
GRANTED FOR_CONSRUCTION ACTIVITIES HIT DUE TQO _COVID
PANDEMIC,

Wide yaur E-mail dated 26/5/2020, you have menlioned that the progress of the
project canstruction from 7272020 to 21/3/2020 was not salisfactonsy. In this regarc
s,y enceavar, Lo kring ta your kKind notice that as per NCLAT order dated 5"
Febraary 2020 point number 11(0i) page 16 it s clearly mentionad that the premoter
shall start the work within 30 days [[+)(-)) 10 days) from the date of the arder passed
in all aspects allowing the constructicn al the proect site, As explained in para 1
Above, this arder was published on the intermet an 15/202020 and a certified copy
was made available lo the wndersigned on 22™ February 20200 Tha Ex-
Management niliated the process of mebilizing all resources at the Proect from
18/2/2020 with more than 200 workers recrliled o commence the constructon

warks i.e. firefighting, paint, plastor, drainage, sewaae work el at Ine project site,

Thereafter, on 22032020 a complete lockdown was announced by the
Government which resu_lt-a-d in hamperng the construction activities brirging them
to a standstll. After the lockdown was announced a huge number of migrants
moslly laborer's across India migrated back to their villages (reverse migration) in
order o suslain a living as he economic actiily 0 the country had stooped
sbruptly. I s submitied that due to these circumstancas the majonty of 1re labow
migrated back (o their villages mainly located in West Bangal and Bihar from the
project site In adcition to the COVID pandemic a large proporton of the labourers

warn forged 0ack to ther vilages to safeguard thorr homes and families due to

£
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Cyclonic Storm Amphan which hit West Bengal in May, 2020. Presently, West
Bengal and Bihar are still under lackdown currently and the train services lo and
fram these stales have not commencad till date. The notification of the Railway

ministry canceling all regular trains is marked and annexed herewith as

ANNEXURE A,

On OF.05.2020 the sx-management wrate a letter o the 03D, Group Housing,
Greater Neida Incustnal Development District (GMIDAGALLhority) 1o oblain requisite
Cermission to commance constiction at the oroject site wnich had been slalled
singe 22.03.2020 due to the Covid-18 Pancemic and subsequent lockdown, It is
was also informed to the concerned authoritize that S0 workers are residing in a
lat:our hutment close o the project s e under the care and supervision of the ex-
managemeant. The aalthority sought for a list of labarer's which was duly proviced
but the same was a futile altemol as no permission was granted to commence ha
construction due to the prevailing ciroumslances and the directions of the stale
govaernment. The Copy of communication exchanged with Graaler Noida Authority
is marsed and annexad haerewith as ANNEXURE B {COLLYY.

The Ministry of Housing and Urban Affairs, in consultation with all slake holders
has issued an advisory througn Office Memorandum dated 13.05.2020. As per the
advisory, an nage 2 peint G subclause (i) and (i} all lhe regulatory authorities were
advised to give an extenzion of & months in tne completion timeline of the real
2state projects cue 1o the oulbreax of Covic-19 which is a calamity cause by nature
and is adversely afecting the reguiar dovelopment of real eslate projects by
invoking force majeure clausz. They further advised for an additional of 3 months
ta ali the authorities in ther own discration for situations spaecific 1o their states.

Cooy of the Advisory dated 13" May 2020 1= marked and annexed herewith as

ANNEXURE C.

PRI ER
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As per advisory issued by the Ministry of Housing and urban affairs dated 28" May
2020 on page 3, point 7 subelause (i), {ii) and {iil) it iz stated thal the covid-19
pancemic be traated as a ‘oree rajews situation and an extension on validity of
all approvals, registrations, compielion certificates, payments schedule an charges
ncluding developmentsl charges ba extended by 9 manths It furlher extends the
timelines for subsequant compliances oy the ouilding proponents as per the pre-
concifion of the permission given automatically for & pericd of 9 months. Copy of
the Acvisory dated 287 May 20205 marced and annexad horewith as ANNEXURE

D.

The Uttar Pradesh Real Eslate Hegulatory (UPRCRA) Autharity  vide its ardar
dated 08.06.2020 conswerng lhe situation createo by lre pandemic and
sdbsequent lackrdown taking into factors like reverse migration of labouess's to their
native places and break in supply chain of canstruction matzrial adversaly
impacting the construction activities of real estate projects across the cauntry. It
weuld be warthwile ‘.:\rnnn'.i-::n lhat the UPRERA was pleased to extend the
timelines for complation of the orojects oy 6 months as cleardy mentioned in page
¢ point 1(i} of the crder dated 06.06.2020. Copy of the UPRERA arder dated 6"
June 2020 is marked 2nd annaxed herewith as ANNEXUREE.

Vide your email dated 21.03.2020 you had renussted the ex-management {o laxe
all nccessary and prevenlive action(s) ncluding campliance of the guidelines
issued by the Central Government and Government of Uttar Pradesh You hac
specificaly stated to take all necessary preventive aclion(s) so as to ensure the
safety and security of the labouriwark farce at ‘he prajet sile. In view of the
government circulard direstions! ordars neluding mandatory quarantines, traval
restrclions, employee absences, migraton of 'asaur from the project site and due
o the fear related from the sorocnavinis the constructan Aclivity at the projest site

came 1o a complete nalt due t e circumsiances mentionad above. Even after
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the lockdown was partially lfted on 08.06.2020 there have Leen various
restrictions in and argung the Sroject site, s submitted that Gautam Buddha
Magar where the project site is located has more than 300 containment Zonas
including the area whare e project slle s localed. Tne notice issued by GNIDA
contaning the  list of containment zones in Gaulam Buddha Nagar  dated
18.07.2020 is marked herawith ard anrcexeo as ANNEXURE F. In light of the
above the ax-management had no oplion o reguce the pace of construction aftar
Ifting of lockdown to ensura that there is no outbreak of the virus amangst the
workers. Further the markeling and sales offices of the Project have also remained
closed to ensura thare is na irteractan betwaen tne allottees and the worldorce as
a precaulionary measure, A0 S-mail in this regard was written 1o you on 18 July
2020 hy the ax-managament A copy of tha same has been marked and anrexed

herewith as ANNEXURE .

NEGOTIATIONS WITH ALLAHABAD BANK/ INDIA INFOLINE! CONFIRMED
INVESTOR DELAYED DUE TO THE PANDEMIC. PENDING PROCEEDINGS
IN DRT AND DRAT AGAINST INDIABULLS:

13} vide your E-mail dated 28/5:/2020, as point number 2 you have asked IFL was
supposed fo gepesil rupees 18 crares or before 05/05/2020. In this regard we

have to submit as below:

HFL Home finance Limited had issued a tarm sheet on 23.12.2019 confirming
that tney are ready to sarclion 15 srores. It is submittad Lhal the heac offices
ol IFL Home Financa Loan are located in Mumoai, Maharasthtra whicn is a
hotspot of the pandamic and has bean under lockdown since 20.03.2020. Due
to this, there nas baen a delay in the sancton and disbursement af the laan,
We axpecl ¢ get the final Sanction letter by 5 August 2020, It is further

submilted tha: the sard loan will be released by 37 week of August 2020 which
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shall be deposited in the account of the Corporate Debtor under your

supervisicn.

14} vida your E-mail deted 2E/5/2020, as paint number 3 you have asked the
confirmed irvestor was supposed to make payment of 9 crores on or befors
O5052020, You will please appreciale that due to the Pandemic the financial
position acrass the econamy has taken an ugly ture and nence due the sad
reasen the Confirmad investor is in the agrocess of rearranging their finances in
wako of tho u::c‘::unnm]-:‘: crisis ann has assured the Ex-Management to give a

revised schedule for providing funds as assured by end of August, 2520,

15ivice your E-mail dated 268/5/2020, a5 point number 1 and 4 you have stated that
prometers were suppasad o deposit rupeaes 41,32 crores from the personal
proierties of the promatar and thelr farily memrbers an or before 05/05/2020 and
rupees 465 crores from the propertizs of the sister concerns on ar before

05/05/2020.

i. In this regard we nave o say lhat please refer to cur affidavil dated 271
January 2020, on page 14, point 1l complete cetails of the said properties
have been given The Properies as clearly mantioned had been morgaged
oy various financia! instiutions as additional collateral to rase funds for the
corparate debtor. Copy of the Affioawl dated 271 January 2020 15 marked

and Annexed herein as ANNEXURE H.

i, The Ex-Management befare the initizlion of the lockdown due ta the Covid
18 |Ja|1né|ﬂ!: vide its E-mails daled 20,02 2020 and in compliance of the
order dated 05.02.2020 had aporised your good self about the different
properiies of the Corporale Deblorits Directors and/or its sister concarns in

KRG City Centre, Lawrence Road, RG Mels Arsace, RG Mall, Rohini which
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have oeen sold prior to the initiation of the CIRF ang Ine balance
consderation amounting to Rs, 211.19 lakhs is receivable from the said
propertes. You were duly informed that the said properlies have heen
morigagec with Allahabad Bank against the loan availed by the Corporate
Deblor. You were requested to initiate release of the said propertias and
exeoute tha Sale Deeds in ‘avour of the buyers of the said properties and
collect the balance saymeris which amounts then would be utilized far the
constiuctian af the project and smaltaneously pay 30% of the said Saln
oroceeds realized to Allahabad Bank. In the said E-mail datec 20.02.2020
we had also provided with the delzils of alher unsald properties ownad by
the sister concemns of the Corporate Deotor. 1t has been specifically
submitted in the saig mail that in arder to raise funds for completing the
construclon of the Project is essential and nerce, you were requested to
cantact the banks ane gel the tille deeds of the properiies released so as (o
enable [he Ex-Managament to execuie the sale of the said properties and
recaive the sale gonsideration in the name of the Corporate Debtor Lo utilize

for paying the amounl ta financial inslitutions and construction purposas.

The Promater on 28" February wisiled Kolkata and had a meeting with the
Executve Directar, Allahabad Bank to initlale the procass of oblaining
NOCs from the bank to faciliate tha sala proceadings of the properlies of
tne sister concerns/parsanal properties of the promater’ Corporate Debtor
0n 2802 2020 the Ex-managemant wrole a latter to the Assistant General
Manager, Allahabed Bark requesting permission far the sale of assets as
listed i the affidavits filed oofore the NCLAT, Mareowvar it has been
specifically submitted o the bank thatl lhe said monies would he used
towards ihe construclion of the project and further undertoak to repay a
parcentage of Ihe onncial amaunt subyect 1o the bank relgasing its charge
and allow the sale of prapertios as per direstions! orders of the Hon'ble
NCLAT The copy of communication between the ex-management and

Alisnahan bank is marked herawitn and annaxed as ANNEXURE |,

ﬂ .
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v On 04.03 2020 that the Government cf India vide Gazzette Matification
sated 04 03,2020 amalgamated Alizhabac Bark inta Indian Bank efloclive
from 07 .04.2020, Thereaftar lockdown was announced and approval of our
request letler has been delayed due to the change in management of the
sank and the brancnes not being fully operational dug to the COVID
panderric

v. Further, rupees 40 crores was lo be reaisec from the promoler's HUF
ownad property martgaged to India bulls Commersial Credit Limitec as per
the NCLAT Crdar. India buts Commercial Credit Limited in violation of the
orders of the Hon'ole MCLAT restraiming them from the sale deed of any
nraperty morgaged with them proceeden to issue an Auclicn rolice, dated
11.03.2020, afler approx.. one month from the date of the NCLAT order
The auction could not take place due to the nationwide locsdown, U is
submited lhal despite the aforesaid Order. dated 05.02 2020, India Bulls,
with ill mative ano malaficls intention proceaded to issue another sale notice
on 12.06.2020, for prope -y martgaged with the bank, Itis submitted that the
sale nolices were issucd aven oefore the expiry of 180 days from the date
of Ihe NCLAT order. The ex-management as a result were constrained to
file an LA no. 725 of 2020, in 5.4 207 of 2018, seeking the quashing of Lhe
sale notice cated 12.06 2020, Toe Learred DRT vide its Crder, daled
08.07.2020, was pleased io allow the LA fileq by the ex-management
Thereafter India buls has filed an appeal against the order dated
08.07.2020 and the same is pending adjudicalion before the Hon'ble DRAT,
Celhi. It is pertinent to menbion that India bulls has nol enly filed its ¢laim
hefara the IRP but also parlicipated ir oreceedings before the Hen'ble
NCLAT, Indig buwls also fied a Cwvil Appeal before the Hon'ble Supreme
Court of Ingia against the interdm orders passed by the Hon'ole NCLAT.
which was subsequently windrawn oy chem on accounl of NCLAT Finai
oreor dated 05.02, 2020, Inda bulls in complete disregard of the NCLAT

Crdar has precaaced 1o 3el the praperty of ex-managemeant which is crucal
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and nacessary source af tunds 1o be infused in the completion af the Project.
The Capy of the order dated 08 07.2020 Passed by the Ld. DRT in LA Mo,
725 of 2020 i S.A 207 of 2019 s marked herewith and annexed as
ANMEXURE J.
Please nate India Infoling Rousing Finance Limited in compliance of the order of
tha Hon'ble NCLAT provided us with 8OC of the properlies mortgaged Lo them and
as on date the ex-managemant was able o bring in approximately Rs
5,25,00,000/- {Rupses Five Crores Twenty Five Lakhs only) otner than the Projecl
receivable of the Carporate Deator.
Furher, as per point 20(i) on page 24 of the order of the NCLAT the allotees wers
diracted to deposil Ihair balance amount oy 15 March 2020, In this regard the ax-
management and the IRP hava writtzn E-mails to Allotteas dated 15" March 2020
and many other. Due to this Pandermris, the customears have also been unable te
clear their outstarcing dues and have only cepostec approximataly Rs

25,0000 - (Rupeas Twenly-Fiva Lashs Only) in tarms of ihe NCLAT order .

PERIOD OF LOCKDOWN TO BE EXCLUDED AS A PERIOD OF TIMELINE FOR
ANY ACTIVITY THAT COULD NOT BE COMPLETED TO DUE TO LOCKDOWN

The Government of Irdia announcad a nationwide lockdawn on account of COVID-
T4 pandemic with effect from 2587 March, 2020, The loskdown consaguantly il
dale has severely disruptad regular business activities across all seciors of the
ecenomy in the county. Gr 28" March, the IBB| wide the Insolvency ana
Bankruplcy Board of India (Insolvency Resolutian Process for Corporate Fersans)
{Third Amendment) Regulations. 2020 categ 29v March, 2020 insertzd o new
regulation, Regulation 40C, to the IBBI (CIRP Regulations) providing for
exclusion of the period of lockdawn imposed by the Central Government in
the wake if COVID-18 outbreak from the computation of timelines for

completion of activities under a CIRP. It is evidenl that such relief has beaen

£
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granted o ensure that the rights of all stakehalders in a CIRF Process are
sufficiently protacted during such unprecedentec lirnes. Thus, the pariod of 180
days automaticaly stand exterded vide the aloresaid Molification of the IBBI for
the following purposes as mentionse  in your emails dated 26052020 &
27 07.2020, (a) Deposit of Rs. 41,32 Crores from the personal properties of
the promoter and his family member; (b} Disbursement of Loan from IIFL for
Rs. 15 Crare; (c) Payment of Rs. 9 crores by the confirmed investor in the
account of the Carparate Debtor (d) Deposit of Rs. 4.65 crores fram the
properties of sister concerns & {e) Payment of 30% principal amount of
refund cases among allettess. It is submitted that dug to lockdown the Real
pstale has faced a severe blow, There has been no sale proceeds of unsold flats
and apartmants which could have been utilized for the compietion of the project,
paymant 1o Financial nstitulions and allattees wno have askaed for the principal
amcunt o be refunded.

With your E-mail datec 26/5/2020, as paint number 5 you nave asked 1he status of
making paymant of 20% of Principal amounl for refund cases on or before
SIRA0E0, Piease refer o point 13 of the man'ble NCLAT order, it was directed to
us Lo pay 30% of the Principa; amaurt paid by such allottees within 90 days of the
arder subject to any unforaseen creumstances. As mentioned by us in Foint 1 of
this letter, as 22nd February 2020 = our date of receipt of the ordar, we had o pay
e refuncd amaunt oy 220 Meay 2020, Chwing Lo the current angoing pandemie and
e lockdown in place, It is a force majedrs ard and an unforseen cirpumslance

and therefore the imeling for the same should be extended accordingly.

nview of the circumstances and facts as stated abave it is numbly requested thal
a reasanabie opportunity and limea be provided 1o the ex-managemenl to deposit
the funds and alsa your co-operation ta mabilise its resocurces. Our objective 13
resalving the mistress 12ced by the Corporate Debtor and ullimately deiiver the
wroject o allotess! homebuyers who investad ther hard-earned manies, | requast

a maeting with your office to discuss the matler and the way farward,
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Tharking Yau A

Yours Sincerely
" i
h ot ./ |'r'.
: R e T

—, i

Rajesh Goval
(Ex-Director)

Rajash Projects India Prnivata | imited
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BEFORE THE NATIONAL COMPANY LAW TRIBUNAL,
PRINCIPAL BENCH, NEW DELHI J@'
LA. OF 2020
IN
COMPANY PETITION (IB)-710(PB) OF 2019

IN THE MATTER OF:

BABITA GUPTA & ORS.

....FINANCIAL CREDITOR
VERSUS

RAJESH PROJECTS (INDIA) PRIVATE LIMITED
....CORPORATE DEBTOR

AND

IN THE MATTER OF

MR. GAURAV KATIYAR, IRP

it BPPLICAITE

UNDERTAKING BY WAY OF AFFIDAVIT TO COMPLY

THE NORMAL PROCEDURE IMMEDIATELY AFTER

REMOVAL OF LOCKDOWN IN THE NATION AND

STATE OF UTTAR PRADESH

[, Gaurav Kativar S/o Late Shri Yogesh Kumar Kativar,

aged about 40 vears, having office at D-32, East of

J_<ai_l_aﬁh, New Delhi — 110065, do hereby solemnly affirm
A Tl 'fiif;:_;_ﬁigig\clm‘e as under:

:. o gl 4 5 .\-';'Z.:' '..ul:"\ll.:
: l;-{_-gflqat | am the applicant in the above captioned

4 -.f..- 3 .".s.“:“"L ':r' '
,.i,}z}f:attcr and well conversant with the facts and
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circumstances of the present application and

therefare, competent to depose about the same.
2. That due to outbreak of COV ID-19 and closedown of
entire nation, the applicant is not in position
a. to [file the original application [in 2 Sets)and
b. to comply with other mandatory reguirements

as mentioned in NCLT Rules, 2016,

3. That 1 say and affirm that I uncquivocally and
uncenditionally undertakes to comply and will
comply the aforesaid requirements, before the
Hon'ble Principal Bench, immediately  alter
resuming the administrative functioning of this

Hon'ble Tribunal. s

VERIFICATION:

. . - : . ‘1
Verified at Delhi on this’, 1 -'day of, July, 2020 that
the contenls of aforesaid paras are true and correct to my

knowledge and belief and no part of it is false and

e

nothing has been concealed 1:hercfmm.4? e
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BEFORE THE NATIONAL COMPANY LAW TRIBUNAL,
PRINCIPAL BENCH. NEW DELHI
A OF 2020
IN
COMPANY PETITION (IB)-710(PB) OF 2019

IN THE MATTER OF:

BABITA GUPTA & ORS,
. FINANCIAL CREDITOR
VERSUS

RAJESH PROJECTS (INDIA] PRIVATE LIMITED
....CORPORATE DEBTOR

AFFIDAVIT VERIFYING OF THE APPLICATION

I, Rishabh Jain 8/o Late Shri Praveen Jain, aged about 23
vears, r/jo H. No-2511, Street No-12, Bihari Colony, New
Delhi — 110065, do hereby solemnly affirm and declare as

under:

1. That | am the Advocate by profession and my enrolment

number is D-472/2019;

2. That the contents of the accompanying present

application have been drafted by me;

3. That due to outbreak of COVID-19 and closedown of
entire nation, my client is not in position

\La‘ to file the original application [in 2 Sets};

.;Il‘_'; -!-\‘:ll"l .-':;:I';IL
:;.: ]gaj,;"m physically serve the copy of the application to
R el

<% ' opposite party; and

Sl A = e fi e *
SR ¢. to comply with other mandatory requiremenils as

mentioned in NCLT Rules, 2016.



4 That in compliance of the para 1{u) notice dated
22.03.2020, issued by the Ld. Registrar of this Hon'ble

Tribunal, T verify contents of the accompanying present

Lol

DEPONENT

application.

VERIFICATION:

Verified at New Delhi on this 31% day of, July, 2020 that
the contents of aforesaid paras are true and correct to my

knowledge and belief and no part of it is false and nothing

Jstd

DEPONENT

has been concealed therefrom.
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IN THE NATIONAL COMPANY LAW TRIBUNAL AT NEW DELHI

I

. o
COMPANY PETITION NO IB-T10(PB} OF 2019 G /;’@
L]

In Re:-

Bahita Gupta & Ors, Appellant/Petitioner/ Applicant.
Versus

Rajesh Projects (India] Private Limited DefendantRespondent

Knaw all to whom these present shall come that lwe Mr. Gaurav Katiyar, Intenm
Resolution Professional of Rajesh Projects (India) Private Limited, do hereoy

appoint.

RISHABH JAIN
D/AT2/2018

ADVOCATE
Office: H. No-2511, S.T. No-12, Bihari Colony, Delhi-110032

Maobile: 9873431798

(harein after called tha advocatals) to be myfour Advocale in tha above noted case authorize himi-
To ach, appear and plead in the above-nolad case in this courtTrikunal or in any other Court in which the
game may be tizd ar heard and aiso in tha appellate court including High Court subjest to paymeant of
fees separately for each court by meis,

To sign file, verify and presert plaadings, appaeals cross-chjections o pelitions for executions review
ravision, withdrawal, campromise or ctner petifions or affidavits or ather documents as may be deame:d
necessary of proper for the prosecution of the said case in all its stages subjects to payment of faes fer
each stage. -

To dila and take back documents, to admit andfor dany the documents af opposite party.

Ta withdrew ar compromise the said case o submit to arbitration any differences ar disputes that may
aries touching ar in any manner relating to the sald case.

Ta take axacution proceadings.
Ta deposit, draw and raceive manthly chequas, cash and grant recaipts thereof and fo da all cther acts
and things which may be necessary to be dang for the progress and in the course of tha prasecution of
tha said case

To appoint and instruct any ather Legal practitionar auinorizing him 1o exercise the powar and autharity
herety confered upan the Advocats whenever he may thirk fit %o do sa and to =ign the power of atiomey
on our behali.

And liwe the undersigned do hereby agree to ratify and confirm all facts done by fthe advocate ar his
substituta in the matter as my/cur own acts., as if done by mefys to all intents and propasas.

And 170 undartake that e of mylour duly authorized agant would appear in Court on all hearings and
will informs the Advocete for eppearance when the case is calied.

and 10Wa undersigned do heraby agree that in the event afthe whols or part of the fee agreed by mefus to
be paid to the advocata remaining Lnpaic Ie shall be entitled to withdraw from the prosecution of tha zaid
case untl the same iz paid up. The fee sellled is anly for the atave case gnd above Court | Ate hera
agrea that once fea 1s paid, 1'We will not be entitlied for the refund of the same in any case whalsoever
and if the casa pralangs for more than 3 Years the original fees shall ba pzid again by meus.

IM WITHESS WHEREQF / I/Wa da I"ErELIJiIJ el my/our hand to these prasents the contents of whica

hava been understead by mefus on this L March, 2020.

Accepted subject to the terms of tha feas.

sttt itk o GAURAV-KATIYAR
i FEOEE ﬁ%ulufﬁ;y essional
LTI ROO2CEOE0 TR 2208 (7
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Advocate
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